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Re:  Appeal of [date] decision in [docket number], [name] claimant

Hon. Board of Review members:

The ALJ’s decision should be reversed because it is unsupported by sufficient competent evidence and is legally wrong.  The ALJ affirmed a disqualification that stated claimant was “not able to work due to medical reasons” and which erroneously disqualified her under R.S. 23:1600(3) for an entire benefit year.  In the hearing itself, the ALJ actually stated, twice, that claimant would not prevail because she did not have “a letter from her doctor.”  Based on nothing but a hearsay statement from an absent agency worker, the ALJ decision held that “the evidence clearly establishes that claimant suffered a serious injury that removed her from the labor market.  Since that time, the claimant has not furnished any medical evidence showing she is able to resume employment or return to the workforce.”  

The ALJ’s insistence on a medical statement is legally wrong.  Medical statements might be necessary to prove some issues in the unemployment context, but not in this situation.  Furthermore, the ALJ’s findings of fact are unsupported.  Until she found new work prior to the ALJ hearing, claimant filed weekly claims certifications documenting her availability for work and her ongoing search for jobs.  This is prima facie evidence of being able and available to work.  See, e.g., Chrysler Corp. v. Doyal, 352 So. 2nd 322 (La. App. 4th Cir. 1977).  In addition, claimant’s sworn testimony confirmed that she was able and available each week and had not even seen a doctor since filing for unemployment. The agency presented no contradicting competent evidence.  

The ALJ appears to have improperly based his incorrect findings of fact on a statement claimant made in her application (it asks claimants about the existence of “illness/disability”) and on a purported statement made by an agency worker about a call with claimant.   Claimant testified that in responding to the question about “illness/disability,” she was referring to a medical condition that had resolved before her job termination, and before she applied for unemployment.  Claimant testified that a contradictory statement, attributed to her by an agency worker, was simply not true and that the worker misunderstood her. The agency failed to present that worker to contradict claimant’s sworn testimony about the conversation.  

Louisiana’s Employment Security Law is remedial legislation which must be liberally construed to favor the granting of unemployment benefits.  Parker v. Gerace, 354 So.2d 1022 (La. 1978).  Findings of fact in agency’s decisions applying that law to individual cases must be supported by sufficient competent evidence.  Banks v. Louisiana, 393 So. 2nd 696 (La. 1981).  Hearsay, while admissible, is not competent evidence.  See, e.g., Dejean v. Administrator of Office of Employment Security, 883 So.2d 493 (La. App. 3rd Cir. 9/29/2004); French v. Whitfield, 562 So.2d 977 (La. App. 4th Cir. 1990).  Direct contradictory testimony by a claimant simply cannot be overcome by hearsay evidence.  Id. 

Finally, the ALJ decision is legally wrong for imposing a one-year period of disqualification on the weekly eligibility provision that is La. R.S. 23:1600(3).  Even if there were evidence of some lack of ability or availability to work on claimant’s part (which there is not), the agency would have to apply that evidence on a week by week basis.  There is simply no legal basis in state or federal law for the ALJ’s blanket disqualification for the entire 12 month period of the unemployment claim.  

For these reasons, the ALJ’s decision should be reversed.  In the alternative only, remand for a new hearing with a different ALJ would be the minimum appropriate relief.  


Sincerely, 

XXXXX
Attorney for [name]
 


		   


